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8. — Die Entstehung der Schtwrgerichte. Von Heinrioh Brunner. 
Berlin. 1874. 

One might form a small library by collecting all the books, mono- 
graphs, and writings of every sort to which the institution of the Jury 
has given birth. Without speaking of the other numerous points of 
view from which it may be studied, and with which the philosopher, 
the publicist, and the practical lawyer specially busy themselves, the 
purely scientific side, or, if preferred, the origin aud history of the 
institution, has always exercised a great attraction over intelligent 
minds. A mere glance at the list of books placed by Brunner at the 
head of his own is enough to show that every country in Europe has 
brought here its contribution in the way of research, and, curiously 
enough, each writer commonly claims for his own country the honor 
of having given birth to the beneficent institution. Thus it has been 
derived in turn from the ancient Germanic law, from the Anglo-Saxon, 
Anglo-Norman, Scandinavian, canonical, Roman. Celtic, Slavic, and 
even from Oriental, law. As for the judicial germ from which the jury 
developed, it has been seen successively in the institution of the sca- 
bini, of the compurgatores, and so on indefinitely. 

Henceforward, however, this germ of the jury must be sought in 
the inquest of proof (inquisitio per testes) of the Frankish procedure, 
the legal character of which, and its place in the economy of Carolin- 
gian procedure, have been determined by Brunner in a very remarka- 
ble preliminary work, " Zeugen und Inquisitionsbeweis der karolingis- 
chen Zeit," witli which the " Wort und Form im altfranzosischen 
Process " is to be read in connection. The nature of this inquest of 
proof can only be understood by tracing it back to the old customary 
procedure of archaic German law. 

The recent works on the history of German law, as has been 
already shown at considerable length in the last number of this Re- 
view, have put in strong light the formal character of the archaic 
procedure. Nowhere does this character exhibit itself so sharply as 
in respect to the rules of proof. Proof, as understood by the barba- 
rian customs, was not a judicial means for bringing conviction to the 
minds of the tribunal ; it was simply a satisfaction due and given to 
the adversary in forms prescribed by custom. It follows that in the 
barbarian form of proof by witnesses, which was merely one particu- 
lar kind of proof, as the ordeal was another, the producer of the wit- 
nesses proposed not in the least to convince the tribunal of his own 
good right, but simply to produce the fixed number of witnesses 
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according to the customary form, and these witnesses were to cor- 
roborate by oath the theme or statement prescribed for them in the 
previous judgment which had ordered the proof. 

The Frankish inquest of proof (inquisitio per testes) is also a form 
of proof by witnesses, but it differs radically from the old barbarian 
proof by witnesses. In the first place its roots are not to be found in 
the customary or folk law ; it is a creation of new, of royal, law. It is 
emancipated from the old rigor of form, and consists in an answer 
made by witnesses to an interrogatory of the judge. Its object is to 
convince the tribunal of the existence or the non-existence of the fact 
in litigation. It is therefore a proof in the modern sense of the word. 
The witnesses take the preliminaiy oath to speak the truth, while 
the old customary witnesses made their deposition in the form of oath 
itself, and after the judgment which had resulted in ordering the 
proof to be produced. To use a precise distinction, the customary 
witnesses were jurors, those of the inquest were jurati. Obviously 
the application of the new proof was easy as compared with that of 
the old. And moreover the judge of inquest might use his own dis- 
cretion as to the evidence and the number of witnesses, which, accord- 
ing to the sources, varied between five and two hundred. 

It must not be forgotten, however, that in its origin, the inquest 
was an institution outside the law properly speaking, and that it was 
destined long to remain unassimilated by the law. If it was a mode 
of proof at all, it was so solely by royal authority, and royal authority 
was incompetent to abolish the formal proof, which was an institution 
of the common law. It might indeed throw the old system out of 
use in practice by slowly substituting the official creation in its place. 
In other words, it might perform, as concerned the customary law, 
the same part which the Roman praetor performed as concerned the 
his civile. This rule once laid down, it becomes easy to deduce the 
double consequence, which is demonstrated by another process through 
examination of texts : first, that wherever a real action (for the in- 
quest of proof was first applied to real actions) is brought before the 
king's court, it enjoys the advantage of the inquest ; and, second, that 
in the ordinary tribunals where the rules of strict law are observed, 
a real action is allowed this advantage only in case a royal privilege of 
inquest intervenes. But this privilege belongs to the fisc in all suits, 
avid to the church for property held per triginta annorum spatium 
sine interpellatione. 

To narrate the vicissitudes of the procedure of inquest is, there- 
fore, to make a history of the jury. The institution found in the 
soil of Normandy a soil favorable to its development. Norman law 
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offers in the twelfth century three kinds of proof by inquest : the 
inquisitio ex officio, the inquisitio ex jure, and the inquisitio ex brevi. 
The first is the procedure above mentioned, employed by virtue of a 
royal (now ducal) privilege, and commonly whenever the ducal fisc or 
the church is party in a suit. The inquisito ex brevi — a creation 
of Norman law named also recognitio — is a procedure of proof intro- 
duced by the dukes of Normandy in imitation of the Frankish in- 
vention. And the inquisitio ex jure is the inquest on a matter of 
fact agreed upon by the two parties, — the ponere se super patriam 
of the English law. 

The inquisitio ex brevi, or recognitio, the child, in some sort, of the 
inquisitio per testes, was introduced into Normandy between 1150 and 
1152 by Henry II., who, on becoming king of England in 1154, 
transported it into that country. This king decreed that the ducal 
chancery should henceforward in certain fixed cases and once for all 
be bound to issue to the plaintiff in a suit a writ of inquest (breve 
inquisitionis). These writs were issued to every party who wished to 
begin a real action, whether possessory or petitory. This procedure 
was an advantage to the pauperes and minus potentes, and relieved 
them of the expenses, the forms, and the delays of the ordinary pro- 
cedure. Moreover, it placed the lay tribunals in a better position as 
opposed to the ecclesiastical courts. 

The inquisitio ex brevi soon became a developed institution in Nor- 
mandy. The number of witnesses was fixed by habit at twelve. 
In possessory suits a simple majority of seven voices was sufficient ; 
for petitory suits, eleven concording depositions were required. Thus 
these jurors little by little formed themselves into a college ; the 
jurati became a jurata. At first one must be a neighbor to be ad- 
mitted to a share in the verdict. From the homines vicineti were 
chosen those qui querelce ipsivs veritatem certius credantur cognovisse. 
The Norman jury was always and solely a jury of proof. 

The ultimate evolution which transformed the witnesses of the 
Frankish inquest into the jury of judgment, the jury of modern law, 
did not occur in Normandy. That province was united with France, 
and henceforward participated in the legal development of that coun- 
try where the Germanic tradition of the proof by inquest disappeared 
little by little before a procedure partly Roman, partly canonical. 
The French enquete isolated the witnesses ; its distinctive character 
was deposition in secret. This enquete, introduced by an ordinance of 
Louis IX. in 1260 first into the royal tribunals, afterwards took the 
place of the ancient inquisitio both in France and in Normandy. It 
is difficult to fix precisely the moment of its disappearance in this 
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province. But it was in English law that the Norman jury of proof 
took its new direction. Brunner maintains that the English Curia 
Regis, or royal courts of justice, while centralizing to the utmost the 
administration of law, little by little substituted Norman practice in 
the place of Anglo-Saxon customs. Henry II., who introduced the 
recognition.es into Normandy, introduced them also into England under 
the name of assizes. The witnesses of the inquest soon formed 
themselves into colleges, and acted at the same time as witnesses and 
as judges. The English jurata, sharing the nature of the Norman 
iurata as well as that of the jury of judgment, existed during three 
centuries in England. A statute of 1650 declared the qualities of 
witness and juror incompatible, and conferred on the jurors the 
charge no longer of bringing proof, but simply of pronouncing 
judgment after proof was brought. From that time the college of 
witnesses became a college of judges. The stages of evolution were, 
therefore, first, the witnesses of the Frankish inquest ; second, the 
Norman jury of proof; third, the English jury of judgment. 

The jury in criminal law, according to Brunner, offers a develop- 
ment parallel to that of the jury in civil cases. But this side of the 
story has been left much too dark by the author. In place of the 
witnesses, it is here the accusers who ultimately form themselves into 
a college, and become judges of the accusation submitted to them. 

Brunner's work is one of those which do most honor to the present 
historical school of Germany, and show most eminently its solid 
learning and its sound method. In reading the book one sees how 
Germany resembles a vast workshop where each workman puts to 
immediate use the results obtained by others, and in his individual re- 
searches starts exactly from the last point reached by science. Thus 
Brunner has, by applying it to the special question of the jury, veri- 
fied the idea of Sohm, — which has already been indicated here, and 
promises to be rich in fruits, — that in the history of Germanic law 
a sharp distinction must be drawn between the customary or popular 
source — one is tempted to call it the unconscious source — and that 
which is official, or royal. English history offers a peculiarly tempt- 
ing field for the application of this new theory. 

It remains to be seen how far the English will consent to yield to 
the Normans the honor of inventing this peculiarly English institu- 
tion. Mr. Stubbs has already expressed his opinion on the subject, 
and while conceding to Brunner the distinction of having discovered 
the true legal source of the jury, he intimates that Brunner's argu- 
ment, so far as the local origin of the institution is concerned, fails 
in one important point, — while it proves that the recognitio ex- 
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isted in Normandy, it fails to prove that it did not, or may not, have 
arisen simultaneously or even earlier in England. Mr. Stubbs seems, 
therefore, to think that Brunner has begged the very question most 
essential to the English side of the claim, and we must wait for a 
more thorough investigation from the English point of view before 
expressing a final opinion. 

Undoubtedly, however, Brunner has demonstrated the legal origin 
of the jury. Much remains to be done in the way of detail, but the 
great lines of development are traced. Perhaps, indeed, he has been 
over-hasty in his publication. The divisions of his book are too 
numerous ; the matter ill distributed ; the work as an exposition of the 
subject is not altogether satisfactory. One must be unusually well 
trained to the use of scientific treatises not to lose one's way among 
this enormous variety of facts which the author presents without suf- 
ficient classification. Nevertheless, with all its faults, this is one of 
the most remarkable works which have been made on the history of 
institutions of Germanic origin. 



9. — Geschichte der deutschen Kaiserzeit. Von Wilhelm von Giese- 
brecht. 4 er Band : Staufen und Welfen (erste Abtheilung). Braun- 
schweig. 1873. 

Wilhelm von Giesebbecht is one of the most considerable among 
living German historians, and one of the most illustrious disciples 
formed in the school of Ranke. It is now some thirty years since he 
began his studies on the German Middle Ages, and eighteen years 
since the first volume of his History of the Empire appeared. That 
volume, beginning with a sketch of the earliest Germanic society, and 
passing rapidly over the foundation, triumph, and decline of the Caro- 
lingian empire, set forth in detail the circumstances which brought 
Otto I., the second king of Germany in the Saxon line, to Rome, to re- 
ceive in 963, from Pope John XII., the imperial crown of the West. 
This volume closed with the death of Otto III. in 1002. The next, 
published some years afterwards, ended the history of the Saxon 
house in the person of Henry II., the Saint, and showed the Fran- 
conian emperors at the height of their power in the reigns of Con- 
rad II. and of Henry III. The third volume, divided into two, was 
published in 1868. In 1863 the two earlier volumes reached their 
third edition ; the third has yet got no further than its second. It 
recounts the struggle of the investitures, and exposes in strong relief 
the desperate contest between Henry IV. and Gregory VII. This vol- 



